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ALLAN LOCKHART of Cleghorn, Defender, 
AGAINST 
Poor George Cuthbertſon, Reſidenter in Leith, Purſuer. 


HE Scope of this Proceſs, as pretended by the Purſuer, 
is the Redemption of a few Acres of Land, lying in 
the Territory of the Burgh of Lanerk; but the reas 
Intention of it is no other, than to diſtreſs the Defen- 

der by a vexatious Proceſs; and, in that View, if poſlible, to 

{queeze Money from him. | 
The Facts neceſſary for underſtanding the Queſtion are theſe: 
By Diſpoſition, dated the 14th December 1733, now in Proceſs, 

Stephen Howtſon in Stonybill, upon the Narrative of a certain 

Sum of Money being paid to him, as the full Worth and Price of 


the Lands therein mentioned, fold and diſponed to Allan Lockhart. 


of Cleghorn, now deceaſed, his Heirs and Aſſignees, the Lands of 
Old Badrona!d, lying within the Territory of the Burgh of Lane, 


and to be held Burgage. 


By Minute, of the iame Date with the foreſaid Diſpoſition, en- 
tered into between the ſaid Allan Lockhart and George Cuthbertjon, 
Merchant in Lanerk, the ſaid Allan Lockbart did bind and oblige 
him, betwixt the Date thereof, and the Term of Martinmas 1755, 
upon the ſaid George Cutbbert/yn and his Heirs their Payment and 
Performance, in Manner therein and after mentioned, and no o— 
therways, to make, grant, ſubſcribe, and deliver to the ſaid George 
Cuthbert/on, his Heirs or Aſſignees, a valid and fſuffictent, heritable 
and irredeemable Diſpoſition of the ſaid Lands of Badronald; and 


the ſaid Allan Lockhart did alſo bind and oblige him, to grant a. 
Diſcharge and Renunciation to the faid Ge Cuthberijon, and his- 


forelaids, of a Debt of 500 Merks Scots of Principal, with Annual- 
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rents and Expences, add in an heritable Bond granted by 
the ſaid George Cuthbert ſon and Elizabeth Inglis, his Spouſe, to the 
ſaid Allan Lockhart, affecting ſome Houſes in Lanerk, bennging 
to the ſaid George Cuthbertſon, who, on the other Part, by the ſai, 
Minute, did bind and oblige him, his Heirs, Executors, and Suc- 
ceſſors, to pay to the ſaid Allan Lockhart, his Heirs, Executors, or 
Aſſignees, the Sum of 3000 Merks Scots Money, and that betwixt 
and the ſaid Term of Martinmas 1735 Years, And the ſaid Mi- 
nute contains the following Clauſe: © And it is hereby agreed to 
* betwixt the ſaid Parties, that, if punctual Payment of the ſaid 
% 3000 Merks is not made by the faid George Cuthbertſon and his 
* foreſaids, at the ſaid Term of Martinmas 1735 Years, then this 
** preſent Agreement ſhall be es zpſo extinct, null and void, to all 
* Intents and Purpoſes, as if the ſame had never been made, and 
* both Parties for ever to be free of their mutual Performance, 
« exch of them to others.” | 
Soon after entering into this Mirrute, the faid George Cuthbert/on 
became bankrupt, and having been inhibited at the Inſtance of 
fandry of his Creditors, thefe Inhibitions were formally intimated 
to Mr. Lockhart. | 
About this Time alſo, as would appear, Cuthbert/on entered into 
an Agreement with one John Millar, by which he affigned to him, 
for the Conſiderations therein mentioned, the Right of Reverſion, 
or rather Redemption, of the ſaid Lands of Badronald. | 
Ar Martinmas 1735, Mr. Lockhart was charged by Horning, to 
diſpone to John Millar, Merchant in Leith, the faid Lands of Bad- 
ronald, in Terms of the Bargain betwixt Cuthbert/on and Millar; 
but, as Cuthbertſon had become bankrupt, and had been inhibited ; 
and as ſome of theſe Inhibitions had been intimated to Mr. Lock- 
hart, he was uncertain, whether he was ſafe to diſpone the fore- 
faid Lands of Badronald, or not; and therefore he applied, by 
Bill of Suſpenſion, to this Court, having previouſly required Cuth- 
bert/en, under Form of Inſtrument, either to warrant him againſt 
the Effe&t of the foreſaid Inhibitions, or to get the fame diſ- 
charged. 3 3 
This Suſpenſion having come before Lord Cupar, his Lordſhip, 
upon the roth of February 1736, pronounced the following In- 
terlocutor : ©* Repels the Reaſons of Suſpenſion founded upon the 
„ Inhibitions againſt the Charger, in reſpect of the Anſwer ; and 
„ finds, That, upon Payment to the Suſpender of the above Sum 
x | 4 
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4 of $2 Merks, and Annualrent due thereupon, liè oupht to de- 


* nude of the ſaid Lands of Badronald, and renounce the toreſaid 
© heritable Bond and Infeftment of Annualrent; and finds the 
* Letters orderly proceeded, and decerns in theſe Terms.“ 

Thereafter, at a Calling of the Cauſe upon the 21ſt February 
1736, Mr. Lockhart, as Lawyer for the Suſpender, reſumed the 
former Minutes and Interlocutor, and contended, That ſeeing, by 
the Contract purſued on, the Charger was limited to the Term of 
Mertinmas (then) laſt, for redeeming of the Lands; he ought yet t6 
be limited to a Term for the Redemption found yet competent 
to him, and the Suſpender ought not only to be paid of his prin- 
cipal Sum and Annualrents, but of his Expences. 

'The 8 for the Charger opponed the Anſwers ſubjoined to 
the former Minutes. Upon which Debate the Lord Ordinary pro- 
nounced the following Interlocutor : © Adheres to the former In- 
* terlocutor, with this Alteration, that the Charger, on or before 
* the Term of Whit/unday next, make Payment to the Suſpender 
* of the above Sum of 3000 Merks, and Intereſt that ſhall be due 
thereupon at the Time, and of 20 J. Scots of Expences ; and, 
upon his fo doing, finds the Suſpender ought to denude of the 
above Lands of Badronald, and renounce the foreſaid Infeft- 
ment, and allows the Decreet, formerly pronounced, to be ex- 
* tracted in theſe Terms.” 

Payment of the Sums, mentioned in the above Interlocutor, was 
not offered to the ſaid Mr. Lech hart at the Term of Whiut/unday 
1736, or at any Time thereafter ; and therefore he underſtood, 
by the Terms of that Interlocutor, the Lands became his irredeem- 
ably. | 
In that Perſuaſion, he included theſe Acres of Badronald, in the 
Entail that he made of his Eſtate in favour of A//an Lockhart his 
Nephew, the preſent Defender, and, in every reſpect, acted lan- 
quam dommus, and full Proprietor of the Subjects. Crthbert/on 
himſelf poſſeſſed them as Tenant for ſome Years, but at what 
Rent the Defender does not know. At his Removal, he left the 
Houſes in a ruinous Condition, and they were let to one 7 homas 
Swanton Tenant at Morfe-mill, in the Neighbourhood, by Way of 
Led- mailing, the Houfes not being habitable, but at what Rent 
the Defender does not know. Themas Swinton's Circumitances al- 
ſo went wrong. Upon which the Defender's Uncle took them in— 
to his own Pollefſhon, with a View of improving them, and uſd 

them 


4 
them till his Death in the Year 1747, during which Time he laid 
out conſiderably in planting Trees upon the Banks. 

The Defender's Father poſſeſſed them for Crop 1747, and, at 
Martinmas 1747, he, as Adminiſtrator-in-law to the Defender, 
then in Minority, entered into Tack with the preſent Poſſeſſor, 
Thomas Martin, for nineteen Years, at the yearly Rent of 100 J. 
Scots for the firſt five Years, and 200 Merks for the following 
Years. By this Bargain with the Tenant, the Defender's Father 
became bound to repair the Houſes, and to enlarge them from 
ſeven Couples of Timber to thirteen, which was done at Whit/un- 
day 1748, and the Expences attending that amounted to 30 J. Ster- 
ling. By the ſame Agreement, the Defender's Father became 
bound to procure a Cart- road through the Crofts of Lanerk, x fi 
the Lands of Badronald, which was fhut out from the ſame by 
terjacent Grounds, In order. to implement this Part of his Mkt, | 
gain, he purchaſed an Acre of Land at the Price of 450 Merks, 
and he ſet that Acre to Martin, his Tenant, for 10 J. Scots yearly. 
This brought the Acceſs ſo far, but not entirely to the Lands of 
Badronald ; and therefore, in order to compleat the Road which he 
was bound to make, he, with Coneurrence of the Defender, the 
Heir of Tailzie, entered into a Bond of Agreement with William 
Howieſou in Lanerk, through whoſe Grounds the Acceſs was to 
pals, granting him, in conſideration of the ſaid Road, the Servi- 
tude of watering his Cattle at Badronald Well as alſo, by a ver- 
bal Agreement, gave him eff a ſmall detached Piece of the Lands 
of Badronald, during the Tenant's Tack. Again, to compenſate 
the Damage which his Tenant ſuffered by the Want of this little 
Bit of Ground, and by Heowie/on's Road to the Well, the Defend- 
er's Father agreed to diſcount the 10 J. Scots of Rent at which the- 
new-purchated Acre above mentioned was rated ; fo that, by this 
Part of the Tranſaction, the Tenant got the Road which he had 
conditioned, and the Defender loſt annually the Intereſt of 450 
Merks which he had paid for the ſaid Acre. 

Further, when the Defender's Uncle purchaſed the Lands of 
Badronald, and Pertinents thereof, they had the Poſſeſſion of a Pri- 
vilege of two Cows Graſs, and Feats and Turf in the Common- 
moor of Lanerk. In the Year 1748; the Town diſputed that Pri- 
vilege, and put a Stop to it, which occaſioned a Law-ſuit between 
the Defender's Father and the Town. This was ended in the Year - 
1752 or 1753, by a Deciſion of the Court of Seſſion, finding the 
Lands of Badronald not intitled to a Continuation of theſe Privi- 

leges.— 
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lepes.—By the Loſs of this Privilege, he incurred the Warrandice 
in the Tack to the Tenant, to whom he had ſet the Lands with the 
above Privileges in the Moor of Lanerk ; and, by Decreet-arbitral 
between him and the Tenant, the Damage was fixed at 2 J. 11 5. 
8 d. Sterlmg yearly, to be a Deduction from the Tenant's Rent for 
Crop 1748, and ſubſequent Crops, . and the Tenant has had that 
Deduction yearly, down to the Year 1766, when his Tack ended. 
At that Time the Defender agreed with him for another Tack of 
Nineteen Years, at the yearly Rent of 11 I. including the Rent of 
the Acre, valued at 1 J. 10 5. but this was only verbal, as the De- 
fender, conſidering the Dependence of the preſent Proceſs, did not 
care to enter into Writing. 

The Defender muſt now inform your Lordſhips, that, in the 
Year 1765, this Purſuer, George Cuthbertſon, who got upon the 
Poors-roll, raiſed a Proceſs of Wakening and Transference of the 
aforeſaid Proceſs againſt the Defender Allan Lockhart, now of Cleg- 
horn, Nephew and Heir of the ſaid deceaſed Allan Lockhart, as re- 
preſenting his ſaid Uncle; which Summons contained a Conclu- 
ſion for reducing the foreſaid heritable Bond for 500 Merks, and 
Inſtrument of Seaſine following thereon ; and alſo, containing a 
Concluſion againſt the Repreſentatives of Fobhn Millar, for reducing 
the foreſaid Minute of Agreement entered into betwixt the ſaid 
John Millar and him, making over the ſaid Lands of Badronald to 
Mallar, ; 

This Cauſe came before Lord Kennet Ordinary, who transferred 5 March, 
in flatu quo, and afterwards granted Certification contra non pro- 166. 
ductta, and made Aviſandum. R 

This Interlocutor, quoad the Defender Mr. Lockhart, was Jaid 
open by a Repreſentation, ſhewing, that he had never made a 
Shilling by the Bond of 500 Merks, and the Repreſentation was 
ordered to be anſwered ; but no Anſwer ever was given to this 
Day. The Act was extracted, and Decreet pronounced in com- 
mon Form guoad Millar's Repreſentatives, and the Cauſe afterwards 34 peyryary, 


remitted by the Court to Lord Juſtice-clerk ; and his Lordſhip, af- 1767. 


ter hearing long Minutes, was, at firſt pleaſed to remit the Cauſe 3d March, 
to Lord Kennet; but, upon a Repreſentation, and hearing Parties, 1767. 
his Lordſhip. upon 24th July 1767, was pleaſed to ** recal the 24th July, 
„ Remit to Lord Kennet, and to make Aviſandum to the Lords 1767. 


% Fitch the Minutes of Debate, and to ordain Parties Procurators 
| B *.to 


he be allowed for the Trees planted on che ſaid Lands ſince 1733, 


6 
© to make ready their Informations, and lodge them in the Clerks 


«© Hands, Oec.“ 
In obedience to this Appointment, the Defender thought it 


beſt, barely to ſet forth to your Lordſhips the Circumſtances of 


the Caſe, without any Argument whatever. They are ex- 
ceeding ſhort and ſimple. —— The Defender's Uncle made 
a Purchaſe of the Acres in queſtion, from Stephen Howigſon, the 
Proprietor, by an Agreement; at the {ame time, there was given 
Power to this Cuthbert/on, the Purſuer, to redeem them within a 
certain Time, by paying 3000 Merks ; and, in caſe of Redemp- 
tion, by Payment of that Sum, Mr. Lockhart was to diſcharge an 
heritable Bond he had of Cuthbert/on's for 500 Merks. The Mean- 
ing of which clearly was, that paying Mr. Lockhart the 3000 


Merks, was underſtood to be in full of both, but, if Mr. Lockhart 


kept the Lands, the 500 Merks Bond was to ſtand. The Fact was, that 
it was looked upon as a very deſperate Debt, which the Iſſue has 
proved it to be. It alſo appears plain, that Parties, that is, the De- 
fender's Uncle, and the Purſuer, conſidered the Lands not to be worth 
the 3000 Merks at that Time; and even to this Day the Subject 
is ſo bad, that there is nothing of which the Defender would be 
more deſirous than to get rid of it, upon a fair Count and Reckon- 


ing; but, being an Heir of Entail, he cannot propoſe, or even con- 


ſent to a Compromiſe of this Kind. If, however, your Lordſhips ſhall 
be of opinion ſtill to put it in this Purſuer's Power to redeem, and 
to oblige the Defender to give up his Purchaſe, it is certainly rea- 
{onable, and agreeable to Juſtice, that he ſhould be put in his own 
Place again, and be allowed a fair Account and Reckoning of the 
neat Rents he has received, after deducting publick Burdens, to- 
gether with the above mentioned Deduction, for Want of Privi- 


leges in the Moor of Lanerk, as allo, the Intereſt of 450 Merks 
laid out for procuring Iſh and Entry to the ſaid Lands, and be re- 


lieved of the above mentioned Bond, granted to William Howae/on, 
dated July Sth 1752, in regard the Servitude therein contained 
is abſolutely neceſſary to whoever may be Proprietor of the Lands 
of Badronald, and that he be repaid the above mentioned Sum, 
and Intereſt thereof, expended in repairing and building the Hou- 
ſes, as the ſame was neceſlary, and laid out bona fide; as alſo, that 


and 


and for all Meliorations made upon the ſaids Lands, and be re- 
lieved of the preſent Tenant's Demands on that account, and of his 
Promiſe to continue the {aid Tenant in the Poſſeſſion. On the other 
Side, the Purſuer ſhould be accountable to the Detender for the 
Sum of 3000 Merks, with Intereſt thereof from the ſaid Term of 
Whitſunday 1736; as alſo, for 20 J. Scots in Lord Coupar's Interlo- 
curor, with Intereſt thereof from Whitſunday 1736. The Defender 
has thus candidly laid the whole Matter before your Lordſhips, ma- 
king no Doubt you will pronounce ſuch an Interlocutor as will re- 
lieve him, one way or other, from a moſt groundleſs and litigious 
Proceſs. e 


In reſpect whereof, &c. 
JO. SWINTON junior, 


